I. INTRODUCTION
Glenn Ford 1 lived on death row at Louisiana State Penitentiary for twenty-nine years, three months and five days. Typically, he was confined in his cell for at least twenty-three hours of a given day, seven days a week.
2 Glenn was convicted of the armed robbery and murder of Isadore Rozeman.
3 After prosecutors Martin Stroud and Carey Schimpf used six of their eight peremptory challenges to exclude African-Americans from the jury venire, Glenn was sentenced to death in 1984 by an allwhite jury. 4 He was a devoted friend to many and, to the extent possible given his incarceration, a committed father and grandfather. Glenn Ford was released in March 2014 after the state conceded that he was wrongly convicted of armed robbery and murder. 5 During his decades on death row, he was involuntarily exposed to hazardous chemicals, sewage, toxic mold, excessive heat, rust, and lead. as Angola). 8 He strongly believed that death row killed him, even though his legal death sentence had been rescinded by the court.
Interviewer: Do you think there is anything at the prison that could have caused your lung cancer? Mr. Ford: Quite a few things . . . From the way the food is prepared, to all the rust around . . . quite a few things could've did it. Interviewer: Were you . . . Mr. Ford: Yeah, the drinking water had something like, at one point they said the Angola drinking water had something like twenty-seven different particles in it. Interviewer: Wow . . . Were you breathing . . . uh . . . were you smoking during your time in prison? Mr. Ford: No.
Interviewer: Did you also . . . uh, breathe in the second hand smoke of other people? Mr. Ford: Hm, Second hand smoke, second hand gas, second hand pepper spray and everything else they put on somebody there. Interviewer: Yeah. Mr. Ford: To the harsh chemicals they put on the floor. Interviewer: Do you know how many times you were exposed to pepper spray? Mr. Ford Glenn's story of the conditions on death row is a story about environmental justice. His accounting forces us to see prisons as involuntary homes, where residents are held captive to environmental harms. Yet, the experience of Glenn and others sentenced to live on death row are largely excluded from environmental justice conversations.
10
The U.S. Environmental Protection Agency (EPA) itself has acknowledged that carceral facilities present environmental challenges.
11
In 2007, the EPA noted that " [p] otential environmental hazards at federal prisons are associated with various operations such as heating and cooling, wastewater treatment, hazardous waste and trash disposal, asbestos management, drinking water supply, pesticide use, and vehicle maintenance."
12 Yet, the EPA, which is the lead federal agency for environmental justice, completely excluded jails and prisons from its 2011 planning document for addressing environmental justice through 2014. 13 Similarly, the EPA's 2020 Action Agenda for environmental justice does not even mention carceral facilities, much less recognize prisons and jails as environmentally "overburdened communities."
14
Only a few non-governmental actors have addressed the intersection of the environment and carceral conditions. Even these approaches are limited, however, to contesting land-use "undesirable" facilities-prisons and toxic industries-with little regard for the people who involuntarily live in those areas.
In the limited instances where internal prison conditions are examined from an environmental lens, the litigation and advocacy thus far has focused on heat conditions. 21 Climate change has led to longer and more severe heat conditions, which is particularly problematic in overcrowded and, in some cases, dilapidated carceral facilities. 22 In a landmark decision, a federal judge found that heat conditions on death row at Louisiana State Penitentiary (LSP) are cruel and unusual and therefore violate the Eighth Amendment. 23 Death row inmates were subjected to heat indices over 100 degrees, often over consecutive days.
24
Though the remedy was ultimately ruled overbroad by the United States Court of Appeals for the Fifth Circuit, the finding of excessive heat conditions as to the three death row inmates was affirmed.
25
Though the litigation did not invoke environmental law in its claims, the case represents an important advance toward recognizing the environmental hazards unique to death row inmates.
This Article attempts to paint a broader picture of the environmental dangers for individuals incarcerated on death row by applying an environmental justice lens to the experience of Glenn Ford during his time on death row at Angola. Much of the analysis will be applicable to other individuals housed on death row, although there is some variety in death row conditions among states.
26 Some of the analysis may also be applicable to non-death sentenced inmates, although in some ways death row may be unique because inmates are usually confined to their cells for extended periods of time for decades.
The focus on Glenn Ford's experience on death row is not intended to minimize or exclude environmental justice concerns throughout carceral facilities affecting detainees and prisoners not housed on death row. Climate change concerns, for example, are particularly relevant to detained populations. Changing weather patterns have contributed to the flooding of prisons and jails, which are often located on less desirable land parcels.
27
Flooding creates unique risks for all inmates, regardless of whether or not they are housed on death row, because inmates are solely dependent on the facility administrators to timely and securely evacuate incarcerated populations. 28 Similarly, hazardous working conditions for inmate workers-who by law may be forced to work without pay-can create situations ripe for abuse because traditional Office of Safety and Health Administration (OSHA) regulations may not clearly apply. 29 More broadly, incarcerated populations are excluded from voting and through their political disenfranchisement, prohibited from utilizing the ballot box to voice their concerns.
30
But given the absence of existing academic literature applying environmental justice concepts to the conditions of incarceration, this Article focuses on the experience of Glenn Ford as an involuntary resident on death row as an important first prelude to a more sustained academic inquiry.
II. ENVIRONMENTAL JUSTICE
The term "environmental justice" (EJ) is often used to identify and discuss distinct undesirable land uses and hazardous conditions that create socio-economic disadvantages, particularly impacting low-income communities and communities of color. 31 justice as "the fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the development, implementation, and enforcement of environmental laws, regulations, and policies."
32 The agency's explicit adoption of an EJ approach builds on the intersection of various environmental movements and civil rights movements beginning as early as the 1950s.
33
The environmental justice movement is in many ways an umbrella term that incorporates tactics and concerns of several previously unconnected movements culminating in deliberate organization in the 1990s. Though EJ includes the tactics of direct protest in the civil rights arena, grassroots organizing of the anti-toxics movement, academic research, and sovereignty arguments by tribal advocates, a common theme among all is recognition of the disproportionate environmental harms and the empowerment of impacted communities. 34 These concerns gained national currency in 1994 with the signing of Executive Order 12898 by President Bill Clinton. 35 The order required all federal agencies to identify and address agency actions that foster disproportionate environmental hazards on low income and minority populations, as well as develop strategies to implement environmental justice within their area of agency expertise. 36 While scholars have debated the theoretical underpinnings of EJ, EJ includes, at a minimum, elements of distributional and equity concerns. 37 Unequal exposure to environmental harm "flows directly from a failure to consider the experiences and values" of the impacted groups. 38 As to distribution, EJ focuses on the disproportionate share of environmental hazards in low 32 income and minority communities and focuses on empowering those communities to shape decision-making. 39 But as with any distribution-based theory, the equal distribution of harms does not mean that those harms are experienced equally. Thus, EJ also incorporates equity concerns by acknowledging that individuals, because of who they are within a broader sociopolitical context, may be uniquely vulnerable to certain environmental harms. 40 Incarcerated populations, and death row inmates in particular, should be considered a distinctly vulnerable community from an EJ perspective. The criminal system in the U.S. disproportionately incarcerates African-American and Latinx individuals compared to White individuals. 41 AfricanAmericans and Latinx comprise fifty-six percent of the incarcerated population nationwide, but only represent thirty percent of the total U.S. population. 42 Moreover, people who live in poor communities have substantially higher rates of incarceration than other groups.
43
The racial disparities in incarceration prompted Loïc Wacquant to argue that the term "mass incarceration" shrouds the "hyperincarceration" of primarily poor African-American men from urban areas. 44 Distributionally, prisons and jails are concentrated spaces holding historically disadvantaged populations. The demographics of death row are consistent with the characteristics of the broader incarcerated population.
45
"The death penalty is imposed in the United States upon the poorest, most powerless, most marginalized people in the society."
46 As of July 2016, there are 2,947 individuals nationwide who are sentenced to death, but have not yet been executed. 47 The majority of death row inmates are members of U.S. minority groups.
48 Forty-two percent of death row inmates are AfricanAmerican, thirteen percent are Latinx, two percent are AsianAmerican, and one percent are Native-American. 49 Stephen Bright, an expert on the death penalty, argues that individuals sentenced to death are overwhelmingly poor, in part because they cannot afford competent counsel to defend them.
50
To date, incarcerated populations have been largely omitted from the environmental justice framework. The Human Rights Defense Center, a non-profit advocating for prisoners' rights, has been at the forefront of calling for the integration of the views and vulnerabilities of incarcerated populations into EJ evaluations. to limit the expansion of incarceration. 52 But it is worth thinking about to what extent environmental laws could also be applied within the prison walls and whether an EJ perspective could prompt greater reform of death row conditions.
III. DEATH ROW CONDITIONS A. Generally
Due to their extended time-in-cell, individuals on death row may be subject to distinct and separate environmental hazards compared to the general prison population. Death row inmates may also be uniquely vulnerable because as a sub-population within prisons, these individuals may be deemed morally and practically less deserving of improved conditions. Data on conditions within carceral facilities is generally not available, 53 and even when it is available, the data is rarely complete. But several attempts to collect this data indicate that the majority of jurisdictions hold death-sentenced prisoners in isolated conditions. With the exception of two states, an individual's prison housing assignment is determined primarily by his or her capital sentence in death penalty jurisdictions. executed, a process that can extend for decades. 63 In 2013, the U.S. Department of Justice calculated that on average, 186 months separated a death penalty sentence from the actual execution of the defendant. 64 The delay between issuance of a capital sentence and execution continues to grow, as states like Louisiana attempt to find legal and "humane way[s]" to execute death row prisoners. 65 The delays are also attributable to lengthy appellate and post-conviction review processes that each death row defendant is constitutionally entitled to. 66 Thus, a death row defendant is likely to be housed separately from other inmates, in extended time-in-cell, for a period averaging 15.5 years before they are executed. access to water or ice. 68 Death row cells are on average the size of a typical bathroom and range from thirty-six to 100 square feet. 69 In Louisiana, death row inmates are housed in single concrete cells with security bars facing a common hallway. 70 The cells on death row do not have individual windows or fans; rather, a two-by-four louver window and a non-oscillating fan are approximately nine feet from the security bars for each pair of single-occupancy cells. 71 The louvers on each window can only be opened up to forty-five degrees. 72 "[E]ach cell contains a vent, measuring approximately six inches by eight inches, through which air from the window on the other side of the tier is drawn into the cell, and then into the vent, and then into the housing wing's exhaust system, and then to the outside." 73 Prolonged confinement in these types of environments may also amplify the impact of certain environmental conditions, such as artificial light and sound. These impacts may also lead to real costs in terms of inmates' physical and mental health and financial resources of the inmates, their families, and the carceral facilities themselves.
Based on Glenn Ford's experience, the conditions on death row in Louisiana can be grouped into the following environmental hazards: indoor air pollution, water pollution, hazardous waste, and exposure to lead. The lack of ventilation in Louisiana death row cells created a closed environment for continued exposure to various pollutants. Inmates on death row were allowed to smoke inside so tobacco smoke entered each cell through the front security bars.
75
Glenn was also continually exposed to smoke from burning trash. 76 At the "dump" located right outside of death row, the prison would burn trash and wood chips, flooding the cells with smoke. 77 
b. Chemicals
Over the course of almost 30 years, Glenn was likely exposed to pepper spray twenty times from its use on neighbor inmates.
78
Pepper spray causes uncontrollable coughing by inflaming the airways, forces the subject's eyes to close, causes a loss of body motor control, and creates an intense burning sensation on the skin and especially the eyes. 79 Additionally, death row prisoners received "extra strength" detergent to clean the rust off of their cell walls, with little ventilation.
80
The detergent would bubble when mixed with water and would turn the gray cement white. 
c. Mold
From 1985-1989, Glenn lived on death row, which was then housed in an old camp on the hill at LSP. 82 In that camp, there were sections of pipe that had fallen out of the wall, exposing the interior walls full of mold. 83 There was also mold on the walls where the wall met the bars to each cell. 
Water Pollution: Rust and Contaminated Drinking Water
Glenn saw rust everywhere-on the walls, on the pipesand he believes it was in the water as well. 85 This was the same water that was used for bathing, drinking, and for the main kitchen preparing meals. 86 Angola drinking water-the only source available to Glenn Ford-had twenty-seven different particles in it. The sewage entered each cell and death row prisoners were responsible for cleaning their cell after each incident. 
Lead Exposure
Camp J, the former home of Louisiana's death row at Angola, used lead paint for interior paint in the single cells.
90
Glenn was confined to his cell for twenty-three hours a day. 91 
IV. AN ENVIRONMENTAL JUSTICE APPROACH?
There are a number of ways to think about the value of adopting an environmental justice lens to conditions on death row, both practically and conceptually. First, an EJ approach could provide new and different tactics to prisoner advocates and their allies. If we understand death row inmates to be a particularly vulnerable population, could the EPA itself become more involved in monitoring conditions, and if so, what are the benefits or risks of such an approach? In addition, claims based on environmental law may surmount evidentiary challenges of proving intent inherent in constitutional claims. Second, and more broadly, adopting an environmental justice approach could shape how we conceptualize death row and the prisoners sentenced to live there. Instead of environmentally invisible spaces, death row should be viewed as involuntary state homes and therefore particularly deserving of attention and regulation.
New Tactics?
Although the source of the EPA's authority to address environmental concerns is dependent on the relevant environmental act, there are overarching similarities between the relevant statutes. 92 Throughout each of these Acts, the EPA's unique powers can be characterized as (1) information gathering, and (2) enforcement actions. 93 The EPA's tools apply to carceral facilities as they would any other business or agency. By statute, the EPA has the authority to enter and inspect facilities, to request information, and assist facilities in developing or remedying violations. 94 The entry and inspection authority includes the power to copy records, look at internal reports, require installation of and reports from monitoring equipment, and collect samples. The EPA does not need to disclose why the information is gathered or whether it will be used in any kind of enforcement proceeding, 97 and a refusal to provide the information can be a violation itself, ensuring compliance with requests.
98
Unlike private citizens, the EPA's information gathering authority is not limited to judicial proceedings and formal discovery limitations.
99
Individual EPA offices have at times attempted to examine the conditions of incarceration at several federal facilities, primarily through information gathering. For example, under an agreement between the EPA and the federal Bureau of Prisons (BOP) in 2007, over a dozen facilities were audited for environmental hazards.
100
These consent arrangements can promote environmental improvement by limiting the potential sanctions for discovered violations. In the EPA and BOP agreement, BOP could reduce or avoid potential sanctions so long as " (1) Moreover, enforcement is only as good as the authority it invokes. While certain statutes clearly apply to prisons and jails, as they would to any state agency, in some cases, prisons and jails are excluded. The EPA does not consider prisons and jails, for example, to be covered by the Renovation, Repair and Painting rule, because prisons and jails are not considered target housing: 112 Target housing means any housing constructed prior to 1978. Certain parts of prison facilities and juvenile detention centers that house incarcerated persons are housing. However, as a practical matter, EPA believes that the most parts of prisons and juvenile detention centers that would be considered housing are also zero bedroom dwellings (i.e. a residential dwelling in which the living area is not separated from the sleeping area) and therefore not subject to the RRP Rule. 113 Thus, prisons and jails are exempt from federal rules that require certain standards in work practices and certification of renovation personnel.
114
Adopting an environmental justice lens could also change how we litigate conditions on death row. Traditional prison conditions litigation involves surmounting doctrinal obstacles that often require subjective intent to do harm. Unlike traditional tools to advance prison condition claims, such as the Eighth Amendment's ban on cruel and unusual punishment or the Equal Protection Clause, 115 prohibiting certain types of discrimination, environmental law may not require proof of subjective intent. 116 In traditional prisoner advocacy alleging Eighth Amendment violations, a plaintiff must prove not only that the conditions were "cruel and unusual" but also that individual defendants were "deliberately indifferent" to the harm imposed.
117
This entails proving a subjective intent through evidence an official was "aware of facts from which the inference could be drawn that a substantial risk of serious harm exists" and "he must also draw the inference." 118 In equal protection claims, a plaintiff has to prove discriminatory intent even in cases of clear discriminatory impact. 119 There is at least the possibility that environmental laws may prove to be as potent a tool for prison reform advocates as the Americans with Disabilities Act, a generally applicable statute regulating treatment and access of the "disabled." 120 
New Concepts
The doctrinal potential, while important, is symbolic of a broader shift possible through an EJ lens, namely a focus on structural bias in the institutions of prisons themselves. Perhaps because we think people who commit crimes are morally inferior (and therefore are less willing to invest financial resources in addressing the criminal behavior or live next to these facilities), we locate prisons on undesirable land and in remote locations. Or perhaps we isolate our death-sentenced prisoners because we think those individuals are beyond redemption.
Through an environmental justice lens, we may see patterns that were previously hidden.
Unlike traditional prisoner advocacy tools, environmental assessments include cumulative impacts over time and in context, rather than single isolated acts. 121 Glenn Ford did not believe that he was intentionally singled out to die of cancer from his incarceration. 122 Instead, he thought about his diagnosis in light of others, similarly incarcerated, who had also been diagnosed with cancer.
123
Individual and even class action lawsuits based on a prison's failure to provide medical care may address the impact of a prison environment, but the root causes of the illness may remain untouched. A pattern-based approach may help to discern the underlying factors that result in diagnoses like Glenn's.
An EJ approach fundamentally centers the voices of the impacted and allows for contextual reasoning. Although carceral facilities, and death row in particular, are externally perceived as sites of punishment, incarcerated people may have a different view. Glenn Ford's cell, where he was confined days at a time, was his involuntary home. Viewing jails and prisons as homes illuminates the humanity of the people who live there. Understanding these spaces as homes underlines the need for carceral facilities to be safe and for individuals to be protected from all types of harm, environmental and otherwise. 124 Moreover, these involuntary homes are built, maintained and operated by federal and state government actors or their agents. This intersection of government action and vulnerable populations is what motivated, in part, passage of the Civil Rights of Institutionalized People Act (CRIPA). 125 The procedural commitment of EJ to include impacted voices could also enable a platform for prisoner input in decision-making within facilities themselves. While certain security-related decisions may not be appropriate for prisoner decision-making, experts agree that prisoner input can be important in standard-setting, given a prisoner's unique residential perspective. 126 Recognizing the contributions that prisoners can make may also support the safety and security of the institution itself by enhancing prisoner perception of the legitimacy of facility administrative decisions. 127 At a minimum, an environmental justice approach starts with the premise of public disclosure of costs and benefits. 128 Given that the operations of carceral facilities, such as jails, prisons, and immigration detention centers, are shrouded and hidden behind claims of risk, security, and apathy towards the incarcerated populations, even identifying the full costs of environmental conditions for death row inmates may be a significant step forward. 
